As the PPA is currently drafted, respondents to the Long-Term Renewable Energy  RFP will likely be limited to developers who can balance-sheet finance projects who have existing assets in the MISO/PJM region.  In order to realistically open the door to new projects that will require debt and tax equity investments, the following changes are recommended (please see the attached redline for additional comments):

1. Term:  Include conditions precedent or no-fault terminations for failure to achieve certain development milestones (e.g., obtaining permits, executing an interconnection agreement, obtaining financing, etc.), as long as the developer is using commercially reasonable efforts to achieve these milestones.  The financing condition precedent is probably most important, given the unorthodox structure of this PPA.  In more typical PPAs, the term’s start date would be allowed to slip for force majeure events as well.

2. Force Majeure:  The 7-day duration requirement should be removed – a force majeure is a force majeure.  We would also like to use a more typical definition in which specific force majeure events are called out.  This specificity can help facilitate the administration of the PPA by avoiding disputes down the road.  The existence of a serial defect is one of those events that we would like included, given the Performance Guarantee the seller is subject to.  Curtailments by the transmission provider should also be considered as force majeure in light of the Performance Guarantee – or should at least be considered an excuse for not meeting such Performance Guarantee.  We also believe the PPA can be re-drafted simply such that the seller can get relief from the Performance Guarantee in the event of such a force majeure or excuse, but the Annual Contract Quantity could remain constant in the event that the seller can still deliver such amount even after such force majeure or excuse event (providing more certainty to the buyer).  

3. Performance Guarantee:  Include an annual and aggregate cap for damages associated with the Performance Guarantee.  Lenders do not like unlimited liabilities.  This can be easily structured such that once the aggregate cap is hit, the seller has the option to pay the damages above the cap.  However, if the seller chooses not to pay the excess damages, the buyer has the right to terminate, with neither party having further liability.  If buyer chooses not to terminate, then seller will continue to be subject to the Performance Guarantee, and the same situation would arise in the event the Performance Guarantee was missed in the future.  

4. Pass-through issue:  Please consider giving (1) priority to PPAs that are signed pursuant to this 2010 solicitation to give more comfort to lenders/investors that such an event is less likely, and (2) some reasonable advance notice (e.g., 6-12 months) as a means of sharing this risk amongst the two parties and to allow the seller to market the project’s output to other customers after the pending termination.

